
Spring 2021	 A Small Typo	 1

William Schneider is Professor Emeritus and founding curator of Oral History at 
the Elmer E. Rasmuson Library, University of Alaska Fairbanks. He is currently the 
president of the Alaska Historical Society.

When a Small Typo Has Big Implications

William Schneider

Long before the Russians, other Europeans, and Americans 
arrived in Alaska, hunting, fishing, and gathering wild foods sus-
tained Native people. Subsistence continues to be the economic, 
social, and cultural backbone of rural life in the state.1 In 1867, 
under the Treaty of Cession with Russia, the United States gov-
ernment assumed trust responsibility for Alaska Natives and that 
included protection of their hunting and fishing rights.2

The federal trust responsibility to Alaska Natives has its roots 
in the history of federal rulings related to American Indians. The 
basic principle that guides the relationship of the federal govern-
ment to Native Americans is one of “wardship” as defined by 
Chief Justice Marshall in 1831.3 It rests on the understanding that 
while Native Americans are to be treated as nations with sover-
eign rights, the federal government acts as a benevolent overlord 
with authority over but with responsibilities for the welfare of 
Natives.

Unlike the rest of the United States, in Alaska there are no trea-
ties that spell out this relationship. However, the same principle 
guides the federal government’s relationship with Alaska Natives, 
and this is reflected in the language of the Treaty of Cession in 
1867, when the U.S. government purchased Alaska and assumed 
responsibility for the “uncivilized” tribes, the vast number of 
Natives living outside the influence of the Russians. The federal 
responsibility was reaffirmed in the protections afforded to Alaska 
Natives for land they occupied in the 1884 Organic Act and in 
court cases such as the Berrigan Case. The evolution of the trust 
relationship took a step forward when the Indian Reorganization 
Act of 1934 was extended to Alaska two years later. Under the 
auspices of the Act, the Department of the Interior established vil-
lage councils, a loan program, and expanded services to Native 
communities. In addition, reserves were established to delineate 
and protect land used by Alaska Natives.4 Although all but one of 
the reservations was extinguished under the Alaska Native Claims 
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Settlement Act in 1971, the reservations represented recognition of 
federal responsibility for Native land rights.5 More recent expres-
sions of the trust relationship can be seen in Title VIII of ANILCA 
that protects Native and non-Native hunting and fishing priority 
on federal land. In 1993 and 1994, Assistant Secretary of Indian 
Affairs Ada Deer formally recognized Alaska Native villages as 
tribes, a status which entitles them to powers over village services 
and affairs such as adjudication of child welfare cases. It also reaf-
firmed the federal government’s responsibility to Alaska Natives.6

At the same time the federal government is bound by its trust 
responsibility to ensure protection of Alaska Native interests, 
the State of Alaska prohibits granting special treatment to any 
individual or group because of the Equal Access Provision and 
the Common Use Provision in the State Constitution.  Further, in 
1971, under provisions of the Alaska Native Claims Settlement 
Act (ANCSA), aboriginal title to the land and aboriginal hunting 
and fishing rights were extinguished. This set up an even more 
imminent conflict between the federal government with its trust 
obligation and the State of Alaska’s constitution, which prohibits 
special treatment of Alaska Natives. Without Native control of 
their own land (without “Territorial Reach”), Alaska Natives are 
legally bound by two different legal management mandates, those 
of the State and the federal government. This paper explores the 
historic roots of this conflict.

My focus is on the history of issues and conditions that gave 
rise to the laws and legal actions that frame Native subsistence 
today. I examine the historic record not to argue legality but 
instead to demonstrate that this is a part of the past that should 
be understood from a historical perspective, that is, as a sequence 
of events that have led us to the present predicament over sub-
sistence rights, sovereignty, and policies of natural resource 
management. It’s a story of opportunities missed, actions taken 
that have compounded as opposed to solved the problems, and 
creative efforts to use the law to enhance Native management 
opportunities. I conclude that as important as the law is to our 
civil society, it tends to blind us to subsistence as a way of life inte-
gral to rural Alaskans and their identity.

This essay has its roots in the book, The Tanana Chiefs: Native 
Rights and Western Law, that I wrote in collaboration with other 
scholars and leaders. The book explores how the lives of Natives 
in Interior Alaska were influenced by the evolution of legal actions 
they faced under American law. The 1915 meeting of the Tanana 
Chiefs with Judge James Wickersham provided a window to the 
concerns of the Native leaders. With the publication of the book, I 
thought the story had largely been told, that is until Jim Magdanz, 
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a friend and colleague, pointed out a significant typo that led to 
the inquiry reported on here. Magdanz has many years of experi-
ence in the Subsistence Division of the State of Alaska Department 
of Fish and Game, and continues doing important subsistence 
research. He was the right person to recognize the significance of 
the mistake. The typo is on page 152, footnote 110 of the book. The 
word in question is “users” and occurs in the last sentence of the 
footnote. The actual language of the Act reads: “Fish, forests, wild-
life, grasslands, and all other replenishable resources belonging 
to the State shall be utilized, developed, and maintained on the 
sustained yield principle, subject to preferences among beneficial 
uses” (emphasis added).7

The reference to “uses” as opposed to “users” means the Alaska 
state  constitution does not permit favoring or granting special 
use provisions to any individual or group (users), and the Natu-
ral Resources article of the constitution is explicit about fish and 
game and how they should be managed for the “common use” of 
all.8 This wording reflects the difference between state and federal 
management of subsistence and when the typo was pointed out to 
me, I realized there was far more that had to be learned about how 
this distinction plays out in Alaska history.

The principle that the natural resources are to be made avail-
able to all citizens without preference, privilege, or other forms of 
exclusion has its roots deep in the American experience, is derived 
from English Common Law,9 and is embodied in the Public Trust 
Doctrine and the North American Model of Wildlife Conserva-
tion.10 These principles are common in all parts of the country. 
Vincent Ostram, consultant to the Natural Resources committee of 
the Alaska Constitutional Convention recalled many years after-
wards the intent of the provision: “The expression ‘for common 
use’ implies that these resources are not to be subject to exclusive 
grants of special privilege as was so frequently the case in ancient 
royal tradition.”11

The delegates to the Alaska Constitutional Convention and 
their advisor were committed to the basic principle of common 
use and there was little dispute within the predominantly non-
Native delegates12 until population pressure, depletion of fish and 
game, and competition for game created tension between sport 
hunters and subsistence hunters. In 1980 the Alaska National 
Interest Lands Conservation Act (ANILCA) became law and Title 
VIII of the act provides a special provision for rural subsistence 
users on federal land.13 This includes Alaska Natives and non-
Natives who are living in rural Alaska and supporting themselves 
by a subsistence way of life. The implementation of ANILCA 
further set up the potential for conflict between the management 
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approaches of the state and federal governments. That is the short 
story, but to gain an understanding of how these two different 
approaches to managing subsistence developed, a more in-depth 
historical discussion is necessary.

The federal government’s relationship with Alaska Natives 
begins with the purchase of Alaska in 1867.14 The United States 
government recognized both the tribal status of Alaska Natives 
and the responsibility to protect their interests in the land and the 
game, albeit not clearly defined at that time, but acknowledged 
in subsequent legislation. Shortly thereafter, in 1871, Congress 
ceased treaty making with Indian tribes. This is significant to 
Alaska Native history because it left open the question of how the 
federal government would ultimately address its responsibility to 
Alaska Natives. This was certainly on the minds of Alaska Native 
tribal leaders who fought for protection of their rights throughout 
this period.15 The 1884 Organic Act provided for the protection 
of Native lands and stated that Native subsistence activities were 
not to be disturbed.16 Native legal rights were tested in 1904, 
when John Minook, a man of mixed Russian and Native heritage 
applied for citizenship. He was granted citizenship by Judge 
Wickersham based on two criteria, his part-Russian heritage and 
the fact he was living a settled lifestyle consistent with White soci-
etal norms.17 This ruling stands in apparent contrast to a ruling 
one year later in a land dispute known as the Berrigan Case.18  A 
small group of Athabascans including Chief Jarvis had houses on 
the Little Delta River, an area where prospectors wanted to estab-
lish a supply post. They approached Chief Jarvis about purchasing 
the land. In this case, Wickersham ruled that Chief Jarvis could 
not sell the land because he was a member of the “uncivilized 
tribes,” those Natives whose lands were held by the government 
until a future land settlement. Wickersham’s ruling reflected the 
fact that they were “protected” from exploitation by virtue of the 
government’s responsibility to them. The ruling was straightfor-
ward and based on provisions of the Treaty of Purchase. Judge 
Wickersham recognized the federal government’s responsibility 
to protect the interests of Alaska Natives until their land claims 
were settled. The proceedings in both cases, however, followed the 
assimilationist policies of the day with evaluations of how quali-
fied Chief Jarvis and the tribal members were to function in White 
society based on whether they were living a settled life and knew 
the ways of White settlers.19  

Taken together, the two cases demonstrated that the federal 
government had responsibilities to protect Native interests both 
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through ensuring a path to citizenship and protecting their unset-
tled land rights. Unfortunately, there was little understanding of 
tribal ways, a fact that is evident in both cases and has continued 
to be the case.

The 1915 Tanana Chiefs meeting with Judge Wickersham gave 
a prominent public voice to the concerns of Natives in Interior 
Alaska about encroachment of non-Natives on their hunting areas, 
raised the issue of their rights under western law, and questioned 
their relationship with the federal government. Individual Native 
leaders had written letters and conferred with Wickersham, but 
this was an official meeting with representatives from up and 
down the Tanana River, and it was well publicized. At this meet-

Tanana Chiefs from villages in the Interior in conference with James Wickersham 
and other officials in Fairbanks in July 1915. Attendees include (back row, left to 
right) Julius Pilot of Nenana, Titus Alexander of Manley Hot Springs, Cramer (first 
name not listed), Thomas Riggs of the Alaska Engineering Commission, C. W. 
Richie, Chief Alexander William of Tanana; (middle row) Jacob Starr of Tanana, 
Chief William of Tanana, Chief Alexander of Tolovana, Chief Thomas of Nenana, 
Wickersham, Chief Evan of Cosjacket, Chief Charlie of Minto; (front row) Chief Joe 
of Salchaket, Chief John of Chena Village, Johnnie Folger of Tanana, Reverend Guy 
H. Madara, and Paul Williams of Tanana. (Frank and Frances Carpenter collection, 
LC-DIG-ppmsc-01565, Library of Congress)
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ing, Wickersham appeared sympathetic, and he recognized that 
the government had a responsibility to the Natives but, unfortu-
nately, he was unable to work outside of the legal framework in 
which he was trained to practice. On the issue of land he could 
only offer reservations or allotments, and the divide between 
what was possible with reservations and what the delegates and 
Wickersham could imagine happening was immense. The Native 
delegates knew their yearly cycle of hunting, fishing, and trapping 
depended on free movement over a large area, but Wickersham 
didn’t understand this; it was too intangible. Perhaps if Wicker-
sham had been able to listen longer and learn the scope of the 
chiefs’ needs in terms of yearly cycles of activity, that might have 
helped. Chief Alexander, the man whom Wickersham had met 
earlier in Tolovana, stated, “I tell you that we are people that are 
always on the go, and I believe that if we were put in one place we 
would die off like rabbits.”20 Wickersham either didn’t take such 
comments seriously or purposefully ignored them. The meeting 
brought to light the importance of firsthand experience as a basis 
to understand a different way of life, a theme that continues to 
resonate today. To Wickersham’s credit, the following year (1916) 
he introduced in Congress a statehood bill for Alaska in which he 
specifically recognized Native land rights and the federal govern-
ment’s responsibility to administration of Native affairs.21 (In the 
context of this historic meeting in Interior Alaska, western legal 
scholars like Wickersham were sympathetic but ill prepared to 
understand the full range of Native concerns and they felt con-
strained by the law and legal precedents.22)

Forty years later, in the winter of 1955–56, delegates to the 
Alaska Constitutional Convention gathered in Fairbanks to write 
the State’s constitution. The issue of Native land claims was dis-
cussed and it was decided this was a federal concern that the 
new state did not need to spend much time considering; it was 
outside their jurisdiction. In the natural resources provisions of 
the Constitution, they called for equanimity in access and use 
of resources with no preferences allowed to user groups. On the 
surface, we can understand why the delegates would seek equa-
nimity with respect to natural resources, uses, and allocations. As 
noted earlier, there is a strong historical tradition in the United 
States and Canada that recognizes that natural resources belong 
to the public and are to be managed by states or provinces for the 
common good of the resources and to provide for all the people 
who might want to use them.23 We can get some indication of 
how the delegates felt from the fact that the first statehood bills 
failed to recognize Native claims at all and it was at the urging 
of the Secretary of the Interior, Julius Krug, that an amendment 
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was added forcing the delegates to recognize Native land claims.24 
Krug’s predecessor, Harold Ickes, also wanted to deal with 
Native land claims, stating they should be “affirmed, delimited, 
or extinguished with compensation.”25 At the national level there 
was fear that mention of Native land rights would hold up prog-
ress to statehood by suggesting rights where they didn’t exist.26 
Mary Clay Berry, who chronicled the development of Native land 
claims, writes,

While most proponents of statehood were aware 
of the Native land claims, few seem to have under-
stood them and most thought that any attempt to 
settle them at the time of statehood would merely 
postpone everything. So, almost to a man, they dis-
claimed any responsibility for them.27

Convention delegate Vic Fischer recalled that the delegates con-
sidered Native land claims a federal problem.28 Native leader 
Willie Hensley sees the failure to account for Natives at the time of 
the convention as a root of today’s problems:

The issues that plague us today sort of have their 
roots in that document, the absence of concerns 
about land, about languages, about participation 
in our educational system, the importance of fish 
and game to our lives. And if there had just been a 
few phrases that would have given the jurists, you 
know, some direction on these issues that would 
have been great. There’s no recognition of the tribal 
governments that existed at the time, none.29

One measure of the attitude of Alaskans to Native land claims 
in the years leading up to statehood can be seen in the response 
by Alaska politicians to the extension of the Indian Reorganiza-
tion Act to Alaska, the Alaska Reorganization Act of 1936 (ARA). 
This became a meaningful vehicle for Interior secretaries Ickes 
and Krug to support Native interests in village operations and 
in issues affecting the land and waters important to Native ways 
of life. A hallmark of the ARA strategy that emerged under the 
respective tenures of Ickes and Krug was establishment of reserva-
tions designed to empower Native control of resource use areas 
important to them. This policy created a backlash from territorial 
governor Ernest Gruening who believed that reservations would 
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create “racial disharmony.”30 He, like others, saw it as a form of 
“reverse discrimination” against the settler population.31 Gruening 
also claimed that it would actually impede Native development. 
Gruening had fought for Native civil rights in Alaska32 and he was 
not against settling Native land and possessory rights issues, but 
he saw citizenship and full participation in the American economy 
as the principle avenues to opportunity for Native people, and he 
believed that reservations would impede Native “assimilation, 
acculturation, and economic progress.”33 In the push for statehood 
and the drafting of the bill, Gruening tried to convince mem-
bers of Congress not to include a statement recognizing Native 
claims.34 Yet, in his book, The State of Alaska (1954), he begins a 
chapter entitled “Native Claims: Equality versus Wardship” 
with a clear recognition of unsettled Native claims going back 
to the Treaty of Cession. He wrote, “Seventy years of future had 
passed by 1954 and the legislation by which the titles to Indians’ 
lands could be acquired had not yet been enacted by Congress.”35 
Years after statehood, he would publicly endorse the idea of a 
land claims bill to a statewide gathering of Native leaders. He 
supported having the U.S. Court of Appeals take jurisdiction in 

Governor Ernest Gruening 
appearing before the U.S. 
Senate Interior and Insular 
Affairs Committee in 1950. 
(Personal collection of edi-
tor)
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settling the Native land claims. At that conference he noted that he 
had been supportive of land claims for a long time and referenced 
his 1954 book. When asked if he was in favor of a settlement that 
would provide a forty or fifty mile circumference around villages 
to support their subsistence, he deflected the question.36 Earlier 
(April 29, 1966) Senator Gruening was more direct stating that he 
would rather see the Native communities get several thousand 
acres and a financial settlement, noting that the proposition of 
large land claims had paralyzed state land selection. In his words, 
“The mere granting of large areas of land is not the solution to the 
problems of Alaska Natives.” Instead he stressed education and 
job training to integrate into the “mainstream of American life.”37 
Perhaps his chapter title tells half the story; Gruening believed in 
equality of opportunity, and segregating large segments of land 
exclusively for Natives struck him as contrary to equal oppor-
tunity and therefore a poor solution to the problem of Native 
aboriginal claims. Driving this position was his conviction that 
the path to Native well-being was through economic integration 
into Western society. From a political standpoint at the time of 
statehood, advocating for a large segment of land designated for 
Natives presented a potential problem that could hinder the selec-
tion and development of state lands. So, at the time of statehood, it 
was convenient not to bring up Native interests. He could have it 
both ways but at different times in history.

Another Alaska politician active in the statehood movement 
was Bob Bartlett. He recognized that Native land rights existed but 
he wavered in his support of recognizing Native land claims in the 
statehood bill. As Stephen Haycox points out, Bartlett, Alaska’s 
territorial delegate to Congress, was interested in advancing state-
hood and he did not want Native land claims to get in the way, 
yet he was not against the Native claims.38 He wrestled with the 
fact that a disclaimer in the statehood bill recognizing Native land 
claims might be a serious impediment to the new state’s ability to 
develop lands and build an economy. He sought a compromise 
position, no disclaimer but a promise that Congress would shortly 
address Native claims.39 As we know, the final bill did have a 
disclaimer (Alaska Statehood Act, Sec 4, Compact with U.S.) but 
fulfilling the promise of a settlement for Native claims did not 
occur until 1971, and then largely due to the influence of the Udall 
land freeze and oil development. Bartlett gambled; Alaska finally 
got ANILCA with conflicting mandates from state land manage-
ment, and we got the problems that has created.

If these two politicians are representative of public sentiment 
we are left with the realization that the enticement of statehood 
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outweighed consideration of Native interests and rights in the 
years leading up to statehood.

The delegates to the convention had no idea of how the federal 
government would end up managing subsistence on federal land. 
They had no idea how the urban population increase would create 
divisions between urban and rural Alaska as they competed for 
fish and game. And with few exceptions, they didn’t know much 
about Alaska Natives and their way of life. All of this may be true 
through the eyes of our present knowledge of what happened 
but we are compelled to ask, why didn’t the federal government 
tackle Native land claims before passing the Alaska Statehood 
Act? Shouldn’t they have seen this as part of their trust respon-
sibility and recognized the troubling issues that would emerge if 
Native land claims weren’t addressed prior to statehood and State 
selections of land?

The Alaska Statehood Act became law in 1958, and Alaska 
officially became a state on January 3, 1959. While the federal 
government recognized there were Native rights that they were 
obligated to protect,40 the language in the law was not much of 
a deterrent once developmental interests within and outside the 
state saw economic opportunities. Professor Kevin Illingworth 
points out that one year after Alaska became a state (1960) the 
federal government transferred all authority to manage fish and 
game to the State. This included regulation of Native hunting and 
fishing, a violation of Sec. 4 of the Alaska Statehood Act because 
aboriginal hunting and fishing rights had not been extinguished 
at that point in time.41 During this same period, the 1960s, Alaska 
Native leaders organized and responded to a wide range of pro-
posed actions that would impact the land and their way of life.42 
Finally, Secretary of the Interior Stewart Udall stepped in to 
declare a land freeze on state selections of land.43

The 1971 Alaska Native Claims Settlement Act (ANCSA) was 
a landmark settlement for Alaska Natives conveying land and 
money to Native-owned corporations established under the law.44 
In return, the act extinguished aboriginal title as well as hunting 
and fishing rights.45 There was Native input into provisions of the 
law and an Alaska Native Claims Task Force that was made up 
of Native leaders, state officials, and members from the Depart-
ment of the Interior who made recommendations before Congress 
passed the bill. In 1968 they proposed the bill include “continued 
use of traditional lands for hunting, fishing, and gathering activi-
ties.”46 When Congress voted on the final language of the bill it 
did not include such provisions. In 2018 Willie Hensley gave a talk 
to the Stanford Woods Institute for the Environment and he was 
asked if there was anything about the land claims that he would 
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do differently. He responded by acknowledging that they weren’t 
able to get subsistence rights into the act.47

Ironically, the issues raised by Native leadership leading up to 
passage of ANCSA involved threats to their subsistence use areas, 
and so the loss of aboriginal title and aboriginal hunting and fish-
ing rights was a major concession.48 Professor Robert Anderson 
notes, “A major flaw in the settlement was the failure to provide 
statutory protections for the aboriginal hunting, fishing, and gath-
ering rights extinguished by ANCSA.”49

Anderson further clarifies that under the 1867 Treaty of Ces-
sion, the United States acquired the “right of preemption,” the 
right to acquire tribal land, but the tribes retained “aboriginal 
title,” the right to use and occupy the land.50 Extinguishment of 
the aboriginal title in ANCSA meant that in future legal dealings 
tribal powers would not extend freely to the land they depend 
upon for subsistence. However, in Congress’s ANCSA Conference 
Committee report, it is clear that Native subsistence was to be pro-
tected. Case and Voluck quote from the report:

The Conference Committee after careful consider-
ation believes that all native interests in subsistence 
resource land can and will be protected by the 
Secretary through the exercise of his existing with-
drawal authority. The Secretary could for example, 
withdraw appropriate lands and classify them in 
a manner which would protect Native subsistence 
needs and requirements by closing appropriate 
lands to entry by nonresidents when subsistence 
resources for these lands are in short supply or 
otherwise threatened. The Conference Committee 
expects both the Secretary and the State to take any 
action necessary to protect the subsistence needs of 
the Natives.51

Despite the intent, Secretaries of the Interior have been reluc-
tant to exert their authority on State land. One can only speculate 
what the fate of Native hunting and fishing rights might be if land 
claims had been settled by Congress years before52 and provision 
for a legal role in management of hunting and fishing. If there had 
been a clearer resolution of Native rights to land and resources 
before statehood, the conflicts between State and federal law 
might have been avoided.53

When the Alaska National Interest Lands Conservation Act 
(ANILCA) was passed in 1980, Title VIII of the act was designed in 
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part to address the extinguishment of aboriginal subsistence rights 
by providing provisions for a rural subsistence priority on federal 
land.54 In 1978, in anticipation of passage of ANILCA, the state 
passed a subsistence law (AS16.05.094) that legally recognized the 
priority of subsistence uses of fish and game, and this led to the 
establishment of the Division of Subsistence in the Department 
of Fish and Game. It is charged with conducting research neces-
sary to document subsistence in the state. In order to conform to 
the requirements of Title VIII, Section 805(d) of ANILCA55, the 
state made further changes in subsistence management to reflect 
not only recognition of subsistence as a priority but also to grant 
rural residents priority for subsistence in times of shortage. This 
cleared the way for the Secretary of the Interior to certify that the 
state was in compliance and could retain statewide management 
of subsistence on state and federal lands.56 However, this proved 
to be a short lived solution.

 In 1985 the state’s right to uphold a rural subsistence prefer-
ence was challenged in the Madison Case on grounds that the 
rural residence preference was in conflict with the state subsis-
tence law, which did not give subsistence preference to rural 
residents.57 In considering this case, part of the issue revolved 
around the way state management had established a criteria that 
designated certain communities be given subsistence priority in 
times of extreme resource shortage as opposed to any individuals 
who in all other respects (except residence in such a designated 
community) would meet the qualifications under the state defi-
nitions of subsistence. Designation of residence for preference 
was found illegal under state law because the Alaska subsistence 
statute does not limit subsistence uses to rural residents.58 In 
response to the Madison ruling the State amended its subsistence 
law in 1986 to “limit the subsistence priority to residents of a rural 
area.”59

Frustrated by the loss of hunting opportunities, four Alaskans, 
including Anchorage resident Sam McDowell, filed a lawsuit 
in State court challenging the state’s rural priority. The lawsuit, 
filed in 1983, was resolved six years later by the Alaska Supreme 
Court who ruled that the State could not use residency as a fac-
tor in determining rural priority because it violates the common 
use clause, the no exclusive right of fishery clause, and the uni-
form application clause of the state constitution.60 Without a rural 
preference the State would no longer comply with Title VIII of 
ANILCA. The State addressed the McDowell decision by amend-
ing subsistence law to allow subsistence uses by all Alaskans in 
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State-managed hunts and fisheries, with no rural preferences.61 
With the state out of compliance with ANILCA, the federal gov-
ernment in 1990 assumed management of subsistence uses on 
federal public lands.62 This created the dual system of subsistence 
management we have today—one on state land, one on federal 
land, the former prohibiting a rural preference, the latter man-
dated to provide a rural preference for subsistence. The McDowell 
ruling brought further legal clarity to the fact that residence could 
not be used as criteria for subsistence priority on State land, 
thereby highlighting the importance of the distinction between 
“uses” as in types of permissible activities and “users,” selective 
individuals or groups, as in those residing in a particular place or 
region.

With this distinct difference in the State and federal laws, the 
Secretary of Interior could have sought through Congress an 

Sam McDowell of the Izaak Walton League (on right) with personnel from the 
Alaska Department of Fish and Game at the opening of the Izaak Walton recre-
ational fishing area on the Kenai River in 1976. From left to right: Russell W. Cahill, 
Director of the Division of Parks; Russ Redick and Rupe Andrews of the Division 
of Sport Fisheries; McDowell. (Alaska Department of Fish and Game Historical 
Photographs, 1950–1991, ARLIS-ADFG-HPC-b7-f52-33, Alaska Resources Library 
and Information Services)
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Alaska Native preference on all lands and waters in the state. Ill-
ingworth notes that the federal government could have exerted its 
authority over the state, by using the Supremacy Clause (Article 
VI) of the U.S. Constitution.63 Instead, in this case, the federal gov-
ernment limited its reach of authority only to federal lands. 64

Occurring over roughly this same period, Katie John, Doris 
Charles, and the village of Mentasta initiated a request to the 
Alaska Board of Fisheries in 1984 to fish at Batzulnetas, a historic 
fishing site on the upper Copper River.65 The site is located within 
the boundaries of Wrangell-St. Elias National Park and Preserve 
which was established under ANILCA in 1980, and therefore car-
ries the protections afforded by Title VIII. Katie John sought the 
assistance of the Native American Rights Fund (NARF) at their 
newly opened office in Anchorage.66 When the initial response 
of the State was deemed not satisfactory, Katie John, with the 
assistance of NARF, initiated in 1985 a lawsuit against the State in 
federal court.67

The site of Batzulnetas had been closed to fishing in 1964 due 
to concern for the escapement of salmon that spawn in the upper 
river.68 Ken Roberson, a retired Fish and Game biologist who has 
worked on the Copper River and other salmon issues, described 
the sensitivity of the Batzulnetas fishery this way:

There [are] over 100 stocks of sockeye in the Upper 
Copper River, only two of which pass Batzulnetas 
and . . . Copper Lake has a very small spawning 
population (typically less than 200 observed) and 
Tanada Lake can vary from less than 2,000 to over 
10,000 based on actual weir counts and aerial sur-
veys, thus the allowable harvest at Batzulnetas is 
not very large.69

Roberson’s comment illustrated the challenges of determining fish 
counts and adequate escapement.70

Considering the initial closure and later the restricted harvest, 
Katie John argued that subsistence priority exists and therefore 
the subsistence fishery should have priority over commercial fish-
ing occurring at the mouth of the Copper River.71 This fueled an 
extended legal battle over the exercise of a subsistence preference 
that evolved into an argument over whether the federal govern-
ment has authority over activities on navigable waters through 
federal lands or whether this is a state jurisdiction. After many 
years, the federal argument shifted to become based on the Doc-
trine of Federal Reserved Water Rights, which holds that federal 
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jurisdiction exists on navigable waters if the waters are integral to 
the reason for the federal land designation.72 This meant that the 
fishery at Batzulnetas was under federal management and there-
fore subsistence priority exists at this site. The ruling was upheld 
by the court but still could be challenged in the future.73

The Katie John case is a high profile test case because of the 
many issues it raises. There is the long history of the site use by 
Ahtna people and the record of their efforts going back to the 
early years of the 20th century to defend rights to fish that were 
being taken by commercial users downstream. The Copper River 
supports multiple fisheries: commercial, sport, personal use, and 
subsistence, which creates the huge scientific and management 
challenge just described. The Ahtna source of fish at Batzulnetas 
consists of fish from just two fish stocks. They are few in number 
and are vulnerable to overharvest because they spawn upstream 
of Batzulnetas and are fished before they reach their spawning 
grounds. Ahtna cultural rights to use the site are based on tradi-
tional social customs that dictated how the fishing was to be done 
and where they could fish.74

Ironically, by 1987 the State was making accommodations 
to allow a limited fishery at Batzulnetas.75 In 1988 the State had 
accepted a proposal and management plan that would accom-
modate a limited fishery at Batzulnetas.76 In March of that year, 
the Alaska Board of Fisheries produced a document entitled 
“Batzulnetas findings,” a general description of the fishery, its 
management, and the Ahtna historic and present investment in 
the site and the fishery.77 According to the report, “In general it 
appeared that the opportunity to fish at the old village site of Bat-
zulnetas is more important to the proponents of [the] proposal . . . 
than the actual number of fish taken at this site.”78

While it would appear, at this point, that there was room for 
accommodation, the plaintiffs chose to fight on to secure federal 
management and establish the precedent of federal control of 
subsistence under Title VIII, which favored rural Alaskans. This 
appears to have been a case where the plaintiffs chose a long-term 
legal strategy over a reasonable but not necessarily long lasting 
State accommodation based on a growing awareness of the social 
and cultural importance of this limited fishery. Looking to Wash-
ington and Oregon, there was a record of legal accommodation 
of Native fishing rights that may very well have been part of the 
strategy of the plaintiffs.79

In both the McDowell and the Katie John cases, the issue of 
state versus federal law was framed in terms of whether the rights 
of a group of people (rural subsistence users) should be selectively 
privileged over the rights of the entire population of the state. The 
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Katie John (Ahtna, Incorporated and Chris Arend)
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intent of federal law is to protect Native and non-Native rural 
subsistence users. In the case of rural Native subsistence users the 
issue is tribal rights and the federal trust responsibility to protect 
their subsistence. In the case of non-Natives, the act recognizes 
their right to a rural subsistence life as well. The Katie John case 
marked the most dramatic battle between state and federal man-
agement of subsistence fisheries. It held the perfect mix of factors 
to legally challenge and further politicize the rift between state 
and federal management of subsistence, and it left more practical 
and less divisive solutions behind.

The divisiveness of earlier laws and rulings has led us to the 
confrontations of the present. If Native land claims had been set-
tled before statehood, the land issues of the 1960s might have been 
avoided. Similarly, if subsistence had been addressed adequately 
in ANCSA  (considering implications of the federal trust respon-
sibility), we might have avoided the issues raised by the conflicts 
between Title VIII of ANILCA and the State constitution. In these 
ways the evolution of the Western legal system has created con-
ditions that make it increasingly difficult to correct the law and 
incorporate different cultural perspectives.80

Despite the barriers, Native groups have found ways to influ-
ence the regulatory structure. One way they have done this is 
through associations made up of communities of people who 
share a resource concern, such as whalers, walrus hunters, and 
salmon fishermen who want to ensure access to salmon fisheries 
on the Yukon and Kuskokwim rivers. In each case the three main 
issues are the health of the resource, access to hunt and fish, and a 
voice in regulation.

Federal law, unrestricted by the interpretation of the state’s 
legal rulings that are based on the common use provisions, has in 
several cases accommodated Native co-management opportuni-
ties.81 In the cases of the Alaska Eskimo Whaling Commission and 
the Eskimo Walrus Commission the Native communities have had 
a voice but not regulatory authority.

In response to international regulations that threatened to 
eliminate Native bowhead whale hunting, whale hunters in 1977 
formed the Alaska Eskimo Whaling Commission (AEWC) consist-
ing of whale hunting communities in western, northwestern, and 
arctic Alaska.82 They also brought suit against the Secretary of the 
Interior for failing to object to the International Whaling Commis-
sion (IWC) proposed ban on Native subsistence whaling.83 Under 
pressure, the IWC agreed to a reduced quota for Eskimo whale 
hunters. The AEWC successfully influenced the U.S. government 
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to listen to the collective voice of the whale hunters. Starting in 
1982, the local municipality, the North Slope Borough, received 
support from the State of Alaska and the federal government 
to provide whale research data and census counts to the IWC 
to assist in their establishment of whale hunting quotas.84 This 
research demonstrated that the previous whale counts were too 
low and did not adequately account for whales swimming under 
the sea ice, an observation based on Eskimo knowledge. The col-
laboration of scientific and Native traditional knowledge was 
made possible because of relationships and trust between key 
Native leaders who had worked with scientists before and their 
mutual respect. Thomas Albert notes, “The personal relationships 
formed a nucleus of trust that facilitated later discussions (1981 
and onward) regarding whale migratory behavior that are rel-
evant to the census of whales off Barrow.”85

Since its formation, the AEWC has developed a co-operative 
agreement with the National Oceanic and Atmospheric Adminis-
tration (NOAA), initiated a program to self-regulate Eskimo whale 
hunting, and worked with industry to minimize their impact 
on whales and whale habitat.86 In a program called Open Water 
Season Conflict Avoidance Agreement (CAA) whalers meet with 
industry officials to discuss and mitigate impacts of proposed 
industry actions.87

The Eskimo Walrus Commission (EWC) was established in 
1978 in response to Native hunters’ dissatisfaction with State 
management of walrus.88 The hunters formed an association of 
communities that grew to include villages from western and 
arctic Alaska. The group sought a way to demonstrate its mem-
bers could self-regulate the taking of walrus and also provide for 
their subsistence needs.89 Dissatisfaction with State regulations 
came to a head when the village of Togiak successfully brought 
suit against the federal government in 1979,90 contending it had 
abrogated its trust responsibilities to protect their subsistence by 
allowing the State to impose regulations that restricted Native 
walrus hunting.91 However, under federal law Natives are exempt 
from regulation on sea mammal hunting.92 Because of the State 
Constitution, the State could not legally provide an exemption 
for Alaska Natives. The federal government was therefore forced 
to reassume management of walrus. Once again, what was at 
stake was the basic conflict between the Alaska Constitution 
that prohibits favoring any interest group under the “common 
use provision” and the federal government’s trust responsibil-
ity to ensure protection of Alaska Native interests. Under federal 
management there is both a legal basis to support Native walrus 
hunting (the federal government’s trust responsibility) plus lan-
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guage in the Marine Mammal Protection Act excluding Alaska 
Natives from the prohibition on hunting marine mammals. There 
is also a provision in the act to support co-management efforts 
(section 119). The EWC has benefitted from all three provisions, 
which is reflected in federal funding to the EWC to collect data on 
walrus, initiate hunter education, develop management plans, and 
participate in policy discussions.93 Like the AEWC, the EWC has a 
voice in management strengthened by their collective representa-
tion of villages sharing the same resource concern and speaking 
as one. However, they do not have legally recognized regulatory 
authority.

Low salmon runs on the Yukon and Kuskokwim Rivers 
prompted tribal groups along both river systems to begin dis-
cussions that would lead to the Yukon River Inter-Tribal Fish 
Commission (YRITFC) and the Kuskokwim River Inter-Tribal Fish 
Commission (KRITFC). The KRITFC was established in 2015.94 
The two commissions developed together, in part because the 
non-profit organizations supporting their work overlap in the 
lower Yukon and upper Kuskokwim. The Association of Village 
Council Presidents (AVCP) represents villages on both the lower 
Yukon and the Kuskokwim rivers, and the Tanana Chiefs Confer-
ence (TCC) represents villages on the lower, middle, and upper 
Yukon River as well as the upper Kuskokwim River. Both AVCP 
and TCC facilitate discussion with federal and state entities. They 
share a common goal to preserve salmon on both rivers and to 
seek consensus on direction and action from member tribes along 
the extent of each river. The YRITFC includes Canadian villages 
on the upper Yukon River even though their fishing rights under 
Canadian law differ from U.S. federal and Alaska state laws. The 
inter-tribal commissions are a testimony to the common resolve 
of all users to seek solidarity in management of salmon. They are 
also important because they provide an avenue for local subsis-
tence values and approaches to be officially considered. Writing 
about the KRITFC, John “Sky” Starkey notes: “Providing the 
opportunity for the continuation of the Alaska Native hunting and 
fishing way of life is more likely to succeed if the people who live 
that way are fully engaged in determining how their uses of fish 
and wildlife should be managed to sustain that way of life.”95

In 2014 the groups’ efforts gained the support of the Depart-
ment of the Interior at the annual meeting of the Alaska 
Federation of Natives where the Interior spokesperson called 
for integration of tribes into salmon fish management in federal 
waters.96 The authority for this comes from ANILCA, Title VIII, 
Section 809, where the Secretary of the Interior is granted license 
to enter into co-operative agreements with Native tribes.97 This 
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provision is the basis for federal support of Native co-manage-
ment on federal lands in Alaska.98 It drives policy and provides 
funding to both commissions for their participation in manage-
ment, although the extent and type of management input only 
applies to federal waters. KRITFC has a prominent role in the 
Yukon Delta National Wildlife Refuge fishery.99 The YRITFC, 
lacking large areas of federal lands, has a more limited influence 
on management of fishing. Because of the federal authority, the 
KRITFC is more able to achieve a co-management approach in 
that it must, by law, be consulted, whereas the YRITFC works for 
a collaborative relationship with State managers.100

Both fish commissions, like the AEWC and the EWC, present 
united positions in representing constituent communities over 
vast regions of the state. They achieve consensus by working with 
diverse communities with different needs and concerns. Achiev-
ing consensus on positions takes time and lots of face-to-face 
discussion, but provides a powerful presence when negotiating 
for a position with governmental entities. Professor Carrie Ste-
vens of the College of Rural and Community Development at the 
University of Alaska Fairbanks points out this process also has 
a positive impact on the consensus builders themselves: “[T]he 
overarching importance of the Commissions is that they are criti-
cal to operationalize indigenous protocols and stewardship for 
the health and wellbeing of the fishery and the people in relation-
ship with that fishery—as proven time and again by inter-tribal 
fish commissions in other places—for the benefit of all ‘user 
groups.’”101

The strategy depends on building relationships, particularly 
with the State fish managers and Board of Fisheries, who are 
not bound by the federal trust responsibilities. This means par-
ticipants must travel to meetings of the Board of Fish (BOF) and 
Regional Advisory Councils (RAC), an expensive proposition 
but an important part of the strategy to build relationships with 
decision makers and facilitate understanding of tribal concerns 
through face-to-face discussion. These efforts are supported by 
grants from the federal government as part of their legally man-
dated trust responsibility to the tribes.

The most significant effect of the commissions and co-man-
agement efforts has been to provide ways for Native groups to 
pressure the federal government to meet its trust responsibilities 
to help tribes preserve elements of sovereignty (control) in their 
subsistence way of life. This is an area that had been severely 
neglected in the movement to statehood and stripped from tribal 
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groups under ANCSA. Unfortunately, as effective as the com-
missions may be, they do not fix the competing management 
mandates of the State and the federal governments, nor the impact 
this has on tribes. Professor Patricia Sekaquaptewa encapsulates 
the problem when she writes, “The story really does turn on 
whether one views Alaska Native ‘users’ as tribal governments/
federal wards versus mere ethnic minorities.”102 The discrepancy 
will continue to fester, even as managers and regulatory boards 
gain greater understanding and appreciation for diverse cultural 
approaches to the resources. The discrepancy between the State 
constitution and the federal government creates a barrier to a uni-
fied approach to management of fish and game and leaves some 
Native tribes benefitting from the more accommodating federal 
government with opportunities such as co-management voice and 
priority treatment on federal land. Other tribes are subject to State 
regulation with no special legal provision that ensures they can 
influence the regulatory process. The historic record tells us all of 
this could have been resolved before statehood and was not ade-
quately dealt with in ANCSA, and that led us to the dual system 
of management that is Title VIII of ANILCA.

Magdanz offers a measured assessment of the situation:

Interior Secretary and former Alaska Governor Walter Hickel meeting with del-
egates from the Alaska Federation of Natives to discuss Native land claims, circa 
1970. (Alaska Native Organizations Photo Collection, P33-05, Alaska State Library)
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The basic conflict between the state and federal 
system, between uses and users, clarifies the 
limitations of the two approaches and casts the 
challenges facing Alaska Natives in maintaining 
subsistence into sharp relief. Ongoing adaptive 
management of common-pool resources cannot be 
neatly codified. Common-pool resource manage-
ment requires continuing dialogues between users 
about uses, within nested legal frameworks that 
accommodate both.103

A similar position is argued by Tom Morehouse and Marybeth 
Holleman who suggest that “mutual adjustment” by resource 
managers allows for accommodating dual management.104 If we 
accept this conclusion we are left with the reality of the dual sys-
tem, the efforts of professional managers to make it work, and the 
initiatives by Alaska Native groups to find ways to use collective 
organization to present and promote positions that influence man-
agement of subsistence.

The purpose of this paper is to recount the historic record of 
actions that has brought us to the present conflict between state 
and federal management of subsistence. Drawing on this record it 
would be negligent not to also mention a range of solutions. Three 
options are offered because they actually could fix the problem.

First, a rural subsistence priority in times of resource short-
age could become law on State land with an amendment to the 
State Constitution, which would require a favorable vote by the 
electorate. In addition, it has been suggested that if there was a 
State Subsistence Board, this would allow rural residents a more 
direct way to have their concerns addressed.105 If successful, this 
approach would have the support of the public and would include 
both Native and non-Native rural subsistence users. The draw-
back is the possibility of defeat by public vote.

The second option is for the Secretary of the Interior, acting 
under the trust authority to declare that in times of resource short-
age, Native rural subsistence users have first priority on both 
federal and State land, mirroring Title VIII, sec 802 (2) of ANILCA. 
The advantage of this approach is that it is within the Secretary’s 
authority under his trust authority and it could happen quickly. 
The disadvantage is that it might leave out non-Native subsistence 
users in rural Alaska since they are not covered under the trust. 
However, mirroring the language of sec 802 (2) provides a power-
ful precedent for their inclusion and Congressional action could 
make this happen.
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Third, with respect to Native subsistence rights, Professor 
Robert Anderson writes that Congress “could step in to expand 
federal subsistence fisheries jurisdiction or rework entirely the 
federal protections for the aboriginal hunting, fishing, and gather-
ing rights extinguished by ANCSA.”106

The point is that there are legal ways to address the disparity 
between State and federal management, but the problem often 
has been insufficient appreciation of Native subsistence rights 
vis-à-vis other State and federal interests. So, addressing Native 
subsistence has always been a patch on a problem that demands 
reconstruction.
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